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MEMORANDUM OPINION AND ORDER

"ON DEFENDANT’S MOTION SUPPRESS

| DefendantDebra‘Mulholland was arrested and charged on January 22, 2012 with the

~ offense of Dtiving Under the Influence of Alcoholn ‘Vio‘lation of 21 Del C. § 4177(a)(1) and

Failure to Remain Within a Single Lane in violation of 21 De/. C. § 4122(1). Detendarit filed

~ this motion to suppress evidence alleging lack of reasonable articulable suspicion for the

traffic stop and lack of probable cause for the subsequent DUI arrest. The Court held a

suppress1or1 hearrng on Aprll 10, 2013 and reserved dec:1s1on pendmg further brleﬁng After

a review of the record evidence, apphcable law, and arguments subrmtted by the_partles, the

Court GRANTS Defendant’s motion to supptess.




FACTS

The State’s sole witness at the heating was Troopet Geoffrejr Biddle of the Delawate
State Police. _'The State also introduced a MVR Video recording. of the traffic stop and '

arrest.! On the night of January 22,2012, Troopet Biddle was on patrol in the area of Route

13, in New Castle County, State of Delaware.

Trooper Biddle testified that he observed a red SUYV ctoss the right fog line twice and” o

yeave within its lane of traffic.2 The MV R clearly showedDefendant’s vehicle travel over
the line. Upon this observatlon he actlvatedhls emergency hghts and stopped the SUV.

Trooper Biddle 1dent1f1ed Defendant Debra Mulholland as the driver of the SUV he
pulled over on Route 13. Defendant p_ulled ovet nnrne_dlately after the Otticer acttvated his
overhead lights. Troopet Biddle testifled that, at the time of the stop, it» was close to
midnight and the weather Was | cold, but there was no sn_owon the gr’onnd. ‘The MVR
showed that there was snow on the ground.

After approachlng Defendant Trooper Blddle 1nqu1red Whether she had been

'drlnklng Defendant stated she drank wine eatlier in the day at a funeral but she had Warted |

a While to leave to ensutre she was capable of drivi_ng. Defendant further stated that het

Ve.hiclewas 'having geat trouble, and she had previously stopped three' ot four times on the “

- -\vay horne Defendant drd not have her dr1ver s license in her possess1on Upon request by

Troopet Blddle Defendant correedy stated the alphabet 1etters D through P.

' State Ex. 1 Trooper Biddle’s pohce vehicle has a 1\/IV R v1deo recorder that 1is actlvated upon the

signaling of the emergency lights. Once the video 1s reeorded it is uploaded frorn the digital recorder

to a server kept at the Police. Troop.

? Trooper Biddle testified in the direct examination that the vehicle crossed the line twice. On cross
examination, ‘LTrooper B1ddle stated that the Vehlcle crossed the line once, maybe more.
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Trooper Biddle testified that he was approximately two feet away from Defendant
while Defendant was seated in .driver-ﬂ seat of her vehicle. He obéerved that Defendant had
bloodshot ejres and he could smell a strong.odohr of alc;ohol. Defendant did not have shurred
speech and exited the vehicle with no difficulty. Trooper_Biddle decided to administer
National Highwajr Traffic and Safety Administration (“NHTSA”) field sobtiety tests.
Trooper Biddle completed police tramning in NHTSA-DUI Detection and Horizdntal Gaze
Nystagmus (“HGN”) Cet_*ﬂﬁ(:atbn.3 Trooper Biddle conceded on cross examination that his
training in NHTSA field sobriety tests did not include conducting the tests 1n fieeZing cold
conditions.

The first field test administered W%LS the HGN, which ivas recorded on the MVR.
Defendéﬁt’s head was moving from side to side Whiie following Trooper Biddle’s pen.
Trooper Biddle then instructed Defendant to keep her hé:ad still; Trooper Biddle testified
that he observed Defendant’s eyes wete jetking and obsetved six clueé total, three in each
eye. Trooper Biddle admitted on cross.» examination that head movement during the HGN
~ test could affect the accutacy of the results. There were 2 couple of sccOnds where
Defendant completed the test without any head movement on the MVR footage. Trooper
Biddle did not aé indicated in the NHTSA instructions, ask Defendant whethert shé was
~ wearing contacts or whether she had aﬁy physical conditions that would affect the test.

' Thé second field testadnﬁmsfered was the walk-and-turn test. Trooper Biddle asked
Defendant if she had any difficulty walking and she replied no. When Trooper Biddle was

? giving instructions, the Defendant began to take steps. Trooper Biddle testified he had nof |

> State Ex. 2.




told Defendant to tefrain from beginning the test until she was instructed to start. The

Defendant immediately cdmp]iedwith instructions to stop and began the test promp‘dy

upon te-instruction. Defendant kept her hands at her sides and walked nine steps forward,

turned, and took nine Stéps back. The MVR footage did not show whethet she missed any
steps heel-to-toe. Troopet Biddle testified that he observed\,two. clues because Defendant

missed one heel toe and began before instructed to start.

The third and final test was ’the 'f oﬁé-leg stand. Trooper Biddle’s ihstructions to

Defendant were to raise het leg off of the grbund and he demonsttated while Countiﬁg to

four. He then asked Defendant if she understood the test. He r'epeated his demonstration

by counting to three, and then he told Defendant at the end of the instruction, in a low

voice, that she was to hold the leg up for a count to thlrty Defendant was unable to

complete the test. Trooper Biddle testified that Defendant kept putting her foot down,

swayed, and‘ did not complete th_é test. The MVR shows »that Detendant kept pu_ttiﬁg her
~ foot down, and twice stated, “I can’t stand on one foot.”
Trooper Biddle began administeting the first test at aplproximately 12:09 a.m., and the

- third test was completed at 12:12 am. Therefore, all three field tests took approximately

three and a half minutes to complete, including instructions". 'TrboperBiddle testiﬁed that

after the completion of the three ficld tests, it was his dpinion" that Defendant was under the

influence of alcohol. Defendant was then arrested for suspicion of DUI _‘and taken to the

police station.




PARTIES’ CONTENTIONS - '

First, Defendant Argues that there was a discovery violation bylthe State because the
State’s discb{rery request identiﬁéd Trooper Radcliff as the expert and qualified witness
pertaining to this case, not the actual arresting officer, ATroo‘per Biddle. A-f the heating, the
Coutrt held that there Was N0 discovery violation by the State because the testifying witness 1s
the atresting Qfﬁcer WhO is also employed by the State Police as 13 Trooper-Radcliff.v In
post-hearing btiefing, the Defendant asserts that Cou;t of Common Pleas Criminal Rule
16(2)(B) tequires the State to provide theidenﬁty of the any expert; therefore, Detendant
moves the Coutt to reconsider this ruling.

Second, Defendant Argues that Trooper Biddle lacked | reasonable articulable
suspicion under 21"’De/. C. § 4122 to stop his vehicle. Defendant argues that in order to have
reasonable articulable 'suspicion, the vehicle has to move outside of the lanes of traffic, and
" the move must have been done in an .Aunszife manner.4 Thé State ,respo‘n'se 1n opposition 1s
 that by crossing the fog line, the officer had reasonable ‘suspicibn" to stop Defendant. In the
alternative, the State argues that Defeﬁdanf’s vehicle SwefviggVJithin fhe lane rises to the
© very low standard of reasﬁonab‘lc articulable suspicion which Would' support a basis for the
stop. ‘

Lastly, Defendant contends that Trooper Biddle lacked probable céuseto arrest for
DUI, and ‘as a result, the evidence gathered must be" suppressed. The State oppéses the

motion and argues that there was probable cause for the DUTI arrest.

Y State v. Atkins, 2007 WL 1861903 (Del. Super. June 20, 2007)
. |




’ DISCUSSION
I ~ No Discovery Violation -

_The Court previouﬂY 'Iuled on April 16, 2013, that the alleged error in the discovel;y
résponse letter, indicating the incotrect officer’s name, was not a discovery violation. The
cotrrect ofﬁ'cer’s name, Trooper Biddle, was provided in the police 4 report and other
discovery materials. At the‘l hearing, the Court found that Defendantﬂsuffej:ed no prejudice
from this typogtaphic etror.. Since this 1ssue has been decided, I find no basis to revisit the
additional arguments régarding discovery.

1I. Reasonable Articumble Suspicion Existed

When a petson is detained by a traffic stop, a seizure occurs under the Fourth
Amendment and the stop “Is subjéctto constitutional ]jmitations.”?f The b‘urden 1s on the
State to show that the stop was reasonable under the circumstances. The officer conducting
the t'rafﬁc stop must have reasonable articulable suspicion that a crime has occuried, 15
- occutting, Ot 1s about to occut.” A determination of reasonable articulable sus-picion is “both
somewhat absttact and' fact specific,” tutning on the patticular circumstances of each case.8

The 1ssue 1s whether TrOof)er Biddle had reasonable arti'c'ulable-v suspicion to stop

defendant on the night of the atrest. Defendant relies on § tate v Adjkins for the proposition

g 5 tate v. Lanouette, 2012 \WL 4857820, at *7 (Del. Com. Pl. Aug. 27, 2012) (cmng W/aren v. United
Stares, 517 U.S. 806, 809 (1996)) | |

¢ Tergf v. Obw, 392 U.S. 1, 29 (1968)

" Delaware v. mee 440 U. S 648 663 (1979)

° Lopes-Vazquez v. Sz‘az‘e 956 A 2d 1780 1288 (Del 2008) (quotmg Terg/ v. Obio, 397 UsS. 1,29
(1968)). | |




that, in order to have reasonable arﬁculable suspicion, the vehicle must travel outside of the
traffic lines in an unsafe mannei. However, Defendant’s reliance on Adns s misplacetd,
Adkins deals with the statutory constfuction of 21 Del. C. § 4176A, Operation of a Vehicle
Causing Death—not reasonable articulable suspicion.”’ The Superior Coutt held that the
- statute was unconstitutioﬁal b’ecaﬁs_e the state of mind sﬁfﬁcient to establish the offense was
. not presctibed by the Sta-tu’cé.10 The Coutt fails to find Support for this afgument in the
analysis advanced by Defendant. 1 ?

The facts need only provide a basis for the Couﬁt to determine “Whevthei’: the State has
shown that the stop was reasonable under the circumstances. Trodper Biddle testified that
he observed Defendant’s vehicle cross over the right fog line. Additionally, the MVR clearly
showed Defendant’s red SUV CLOSS Over the line priot to the traffic stop. Accordingly, I find
that Troopet Biddle had reasonable articulable suspicion to conduct the traffic stop.

IH. Probable Cause ?

Once a defendant moves to supptess evidence, the State bears .the burden to establish
 probable cause by a preponderance of | the evidence.’ The trial coutt must consider the
totality of the citcumstances to determine xvhetherfthe ofﬁcer; S knoivledges at the time of the
arrest, was sufficient to wattant a person of reasonable caution to believe that criminal

~activity has been or is presently being committed.'? “[P]robable cause is an elusive concept

* State v. Atkins, 2007 WL 1861903 (Del. Super. June 26, 2007).
Y Id at?.

" Bease v. State, 884 A.2d495, 498 (Del. 2005).

"2 Id. (citing State v. Masawell, 624 A.2d 926, 928 (Del. 1993)).
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which avoids precise definition . . . It lies somewhete between suspicion and sufficient
evidence to convict.”1?

In driving under the influence (“DUI”) cases broﬁghf pursuant to 21 Del C. § 4177,

the atresting officer must be able to point to facts which suppott a tinding of probable cause
to believe that the defendant drove Athé vehicle while impaired.' “Under the influence”
means that “the petson is, because of alcohol or drugs ot a combination of both, less able
than the person would or‘dinar_ily haﬁebeeg, either rﬁentally‘ or physically, to exercise cleat
judgment, sufficient physical conttol, or due cate in the droving of a vehide.” To establish
probable céuse, thepoliée are only :ﬁéquired to present facts Wthh suggest that there 1s a fair
probability that the defendant | ,corﬁmitted the offense. _ When this inquity involves a
defendant in an arrest for driving under the influence of alcohol, such is determined by the
tota]ity of the citcumstances, as viewed by a reasonable police officer in the light of his or
her training and experience.’ »Further, probable caus"e‘to arrest for DUT rests upon the
obserx}ations of the arrestihg officer, which includes- the drivet’s performance on field
sobriety tests. 16

A.. No probab]e cause prior to field tests

A trafﬁc violation combined with odor of aicohol does not alone constitute probable

cause to atrest for DUIL, but may amount to treasonable suspicion of DUI aﬂdcjustify a

> Mascwell, 624 A.2d at 929 (citations omitted).
" Lefebvre v. State, 19 A.3d 287, 292 (Del. 2011).
" Miller v. State, 4 A.3d. 371 (Del. 2010)

' Iefebvre, 19 A.3d at 293.




.request to perform field te;sts.17 inBeme 0 S fafe, the Dela\va'rc Supteme Court held that
probable cause existed to administer the intoxilyzer when thete was: (1) a traffic violation; @)

a smell of alcohol; (3) rapid speech; (4) admission to drinking; (5) bloodshot and glassy eyes;
and (5) a failed alphabet test.’$ - . ?

In Lefebvre v. State, the Delaware Supreme Coutt held that..' where there was probable
cause for the DUI arrest and thereafter sufficient petformance on the field tests, such does
not negate the probable cause that existed priot to the field tests.?” Lefebvre committed a
traffic offense, had a strong odor of alcohol, had a flushed face, was somewhat
argumentative with the officer, admitted to drinking an hout and a half priot to the stop, and
sald that she was not good at the oneéleg stand test sobér.ZO', Howevet, Lefebvre also had fair
speech, passed the alphabet, cvount.ing, finger dexterity, one-leg .starvld, and walk-and-turn
tests without issue, and exited het car without losing her balzincé,m Notably, Lefebvre
conceded, and the Delaware Supreme Co.urt agreed, that probable cause existed priotr to the
field tests pursuant to Bease2
| ~Accordingly, this Court will determine whether the present facts establish probable

cause prior to the field tests. The quantum of obsetrvations of intoxication provided by

T Lefebwre, 19 A.3d at 293-295 (citing Elam v. Voshell, 1987 WL 8277, at *2 (Del. Super. Mar. 2,
1987)). o | | | |

'® Bease, 884 A.2d at 499—500.
¥ Lefebure, 19 A.3d at295..
214 at 290-291.

“ Id. at 290-292. -

- *Id. at 293. Defendant in this case does not concede probable cause existed prior to field testing.




- Trooper Biddle prior to the ﬁeld tests lies between" those provided by the officers in Bease
and Lefebvre. I . ’
| Here, Defendantn immediately pulleld‘ over and Was _‘Cooperative duting the stop.

Although Defendant admiﬂ;ed that she drank wine earlier at a fﬁneral that day, she stated it
occutred eatlier in the day and she waited to ensure she was able; to dtive. Trooper‘Biddle
observed Defendant’s eyes were bloodshot and thete was a Stto_ng odor of alcoh'olil. Trooper
Biddle testiﬁed that Defendant’s speech was not slutred, and_shehad no difﬁculty eXiting the
vehicle. The IVIV R also showed Defenda.nt acting l)ucidlfe’md cooperatively. Defendant also
passed the alphabet test. | | }

The Court finds that proba’ble caﬁse to arrest Defendarit fc')rv DUI was not established
prior to the field tests as it \ias n Bemé and 'Lefebwﬂe. Whatis absent from this case that was
present in both Bease and Lefebure was unusual speech,.‘:'\plus something mote (1e. bemng
argumentative, having a flushed face, or failing an alphabet test). I do not find in these facts
that minor weaving within Ala'nes).«odor ot alcohol, bloodsho_t -eyes at inidnight, aﬁd admission
to drinking At Funeral eatlier in the dajr23, sufficient to establish that Defendant was dtiving
under the influence when consid¢red with Defendant’s coherent appearance, good speech,
passing alphabet test, and other actions. |

B.  No probable céuseafter field tests

In ordet to determine if field tests aré reliabl‘e,‘ the Coutt must decide if the freld tests

were administered in accordance with the NHTSA standards.2* When field tests are not

» Lefebvre admitted to drinking 15 hours before driving.
* State v. Ministero, 2006 WL 3844201, *5 (Del. Super. Dec. 21, 2006).
| 10 A




admigistekd pursuant to NHTSA guidelines, the reliability of such tests are subject to»
question when determining the existence of probable cause.?> The Coutt notes, at the outset
of discussion of the field tests, that the mnsttuctions and admiﬁistration of the following three |
field tests took approximately thréé and a half minutes—from 12:09 am. to 12:12 am.

. a. HGN Test ’ } ‘

The HGN test is a reliable indicator of impairment and may be used in assessing
probable cause.?0 “ID]ue to the possibility of misdiagnosis of pOOr application, in order for a
court to admit HGN evidence, a proper foundation must first be laid”27 A proper
foundation entails the State estabhs'hing both that the officer Wa‘s'tra.inéd to administer the
test and that the officer followed proper procedures when administering the test.28

~ Here, Trooper Biddle ' testified that he was trained to petform the HGN in
accordance with NHTSA standards and that he receiffed HGN certification.?® The 1ssue is
- whether the test was édrrﬁriisteréd pursuant to NHTSA standards. Trqoper Biddle ‘tes_t‘iﬁ,ed |
that he observed six out of six possible clues when he administered the HGN test to
Defendant. The testirﬁony‘ and NNR, however, revealed several faﬂures to obsérve NHTSA
standards in the administration of the HGN test. AT\here 1s no testimony that instructions

were given prior to the test.

2 Td. at ¥4,

26 State . JVIz'nz'fz‘ém, 2006 WL 3844201, *5 (Del. Supet. Dec. 21, 2006). . |
1 14, (citing Zimmerman v. Szaze, 693 A.3d 311, 315 (Dei. Supet. 1997)). | v
% 14 ‘ ' o

2 State Fx. 2.
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Defendant’éhead Was moviﬂg from side to side during the majority of the time of the
test. Trooper Biddle conceded thaf thils would affect the reliability of the test, but méintained
that after further instruction, Defendant stopped moving her head The MVR showed
Defendant’s head still duting the test for a mere couple of secondg. Accdrdingto NHTSA
standards, “[i]t 1s important to _use- the full f_oﬁr seconds Whénchecking for onset of
nystagmus [in each eye]. 1f you movethle- stimulus too fast, you may go past the point of
onset or miss it altogether.”30 .

The facts duri'ng‘the hearing indicate that the test was administered in a rushed
mannet and the Trooper failed to inquire if Defendant was wearing contacts, and to
establish Defendant’sv physical amenability to the test | Th¢ conditions and test
administration renders the test results unreliable and I give them ﬁo welght.

b. Walk-and-Turn Test

Troopet Biddle téstiﬁed that he ob_éerved six clues because Defendant missed one
heel-to-toe and began the test before instructed. The MV R shows that Trooper -Biddle never
_insﬁucted Defeﬁdant nbt to begin the test until he completed the instruct%ons as reqﬁired by
NHTSA standards.?! e also never inquired xvhe;ther Defendant understobd the
instructions, which is also required by NHTSA standarvds,32 Thetefore, the Court finds that

beginning the test too eatly cannot be consideted as a clue. Defendant kept her hands by

* National Highway Traffic Safety Administration, DWI Detection and Standardized Field Sobriety
Testing, 2006 Edition, Instructot’s Manual Session VIII, (hereinafter “Session VIII”) at 7.

> NHTSA standards for the walk-and-turn test requite the officer to instruct the petson prior to the
test to “[m]aintain this position until I have completed the mstructions. Do not start to walk until
told to do so.” Session VIII at 9. | . o

2 The standards then instruct the officer to ask the subject of the test if they understand the
instructions so far. Trooper Biddle did not comply with the standatds. Session VIIT at 9.

12




her side, completed all nine steps, and only missed ﬁning up oné heel-to-toe. The Coutt finds
~ that Defe;ndémt’s satisfactorily performed the Walk—and—tum test.

C. One-leg'Stan.d Test
The third and  final test was the one-leg stand. Trboper Biddle’s instructions to
" Defendant wete to raise het leg“o'_ff of the ground and he deménstrated while counting to
fqur. He then asked_ D_efcndaﬁt if she uﬁderstood the test. Trooper Biddle then repeated his
derﬁonéttation by counting to three, and then he told Defendant at the very end of the
instruction to count to thirty.

Troopet Biddle testified that Defendant kept putting herfoot down, sxvayed, and |
didn’t complete the test. r],Thé MVR showed .that Defendant kept having to put her foot
down and twice stated, “I can’t stand on one foot.” Tfooper Biddle never asked Defend‘ant
if she was injured or had any reason she was unable to perform the test. ‘

According to NHTSA standa_rds,i.f an.individual performance indic:ates twoO Of more
clues or fails to complete theone—leg stand, there 1s a good chance he BACiS N
Based on that criteria, th‘eré is 65% probability that the 'person fested will havc:_ a BAC of the
‘people you test as to Whether_their BAC’ s are above 0.101’_’33 Howeve r, if a suspect is unable‘
to do the test, the ofﬁceris directed to record the obsetrved clues and dcjcument the reason
for not completing the tes_t_.34 o |

d. Conclusion about Field_ Tests

» Session VIIT at 13.

T,
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The field test in this case was administered under extremely cold conditions with
snow on the roadway. Thus, the Court finds that the results ef two field tests ate unteliable
indicators of intoxication due to the manner in which they wete conducted. The HGN test
cannot be considered where it was not administeredin accordance with NHTSA guidelines.
The Defendant pej;formed satisféctOrﬂy on the walk-and-turn test absent incorrect
instructions. The only peor p'erformanee_was on the one-leg stand test, which Defendant |
stated she was unable to complete. Therefore, I find no basis and will not consider the HGN
and walk-and-turn test, and consider only the one-leg stand test. ‘

CONCLUSION

In sum, the oﬁly evidence of intoxicatioﬁptior to Defendant’s DUI arrest consisted
of: a traffic violatio'n,' admission to drinking eatlier in the day, ondc')r of alcohol, bloodshot
eyes at midnight, and inability to c_omplete the one.—leg staﬁd test. Under the totality of the
cifcumstances, I do not find this sufficient to establish thatthere was a fair probability that -
Detendant was driviﬁg undet theinﬂuence. Therefore, the State h‘as' failed to prove probable

cause by a preponderance of the evidence.

Accordingly, IT IS HEREBY ORDERED this 14% day of June, 2013 that

,Defendéint’_ s motion to sﬁppress the ﬁeld sObriety tests is GRANTED. |

/ | 7 7

" The Honorable/Alex J. Smalls.
- Chief Judge |
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